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BEFORE THE MAHARASHTRA REAL ESTATE

APPELLATE TRIBUNAL, MUM BAI

Appeal No. AT006000000010967
In

Complaint No. CC006OOOO0O012194

1. Paresh Bhanushali
2. Meghji Murji Karotra
3. Mahadev Damji Karotra
4. Arvind Dhanji Bhanushali

Individual, having his office at

1-B, Opp. Marol Maroshi Bus DePot

Marol Maroshi Road

Marol, Mumbai - 400 059

5. Damji Hari Constructions
A partnership firm registered under the

Indian Partnership Act, 1932 and having

Its office at
1-B, Opp. Marol Maroshi Bus DePot

Marol Maroshi Road

Marol, Mumbal - 400 059 ..' Appellants
(Orig. ResPondents)

Versus

1. Zaheed Shaikh
2. Azra Anjum Zaheed Shaikh
3, Danish Shamsuddin Shaikh
4. Farzana Shamsuddin Shaikh

Individual, residing at

Habib Manzil, Ground floor

Opp. Royal Palace Hall

Near Crescent High School

Pailipada, Trombay,

Mumbai400088 ... Respondents
(Orig. Complainants)
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Adv. Nimay Dave a/w tJmang Mehta and Aamir Attari i/b

Vikrant Shetty for APPellants.

Adv. Deepan Dixit for Respondents.

CORAM : SUMANT KOLHE, MEMBER (J)
S. S. SANDHU, MEMBER (A)

DATE I 17th MARCH,2021.

DGMEN

[PER: S. S. SANDHU, MEMBER (A)]

This Appeal challenges order dated 22.Lt.20L8

passed by Adjudicating Officer (hereinafter the 'AO) in

complaint No. CC0060000000t2194 of 2018 filed by

Respondents by which Respondents are allowed to withdraw

from the project.

2. Facts stated briefly are that Respondents (the

Allottees) purchased two flat Nos' 1207 and 1208 in the

'Pantagon Heights' project of Appellants (Promoters) at Bhiwandi

vide two agreements for sale (AFS) dated 18.06.2016. By the

time of filing Appeal, Allottees had pald Rs, 20'05 lacs and Rs.

18.11 lacs towards total consideration of Rs' 20.67 lacs and Rs'

18.67 lacs respectively for the flats' The date of possession as

per clause 13 of AFS was agreed to be June, 2017 extendable

on account of certain mitigating factors as provided in the

agreement. Promoters could not deliver possession as agreed

for reasons alleged to be beyond their control. Promoters

extended date of possession (DOP) to March 2018. Later the

same was declared as November, 2018 on MahaRERA portal'

Following this, Allottees filed complaint with MahaRERA in
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December 2017 seeking withdrawal from the project and refund

of the amount with interest and compensation on account of

delay in possession. Promoters appeared in the complalnt and

explained the reasons for delay in possession. During the

proceedings, Promoters undertook to hand over possession of

the flat on/or before 31.05.2018 even though the date of

possession declared on MahaRERA website was November,

2018. Upon this, Allottees agreed to stay in the project'

Accordingly, vide order dated 01.03.2018 MahaRERA directed

Promoters to hand over possession of the flats by 31.05.2018

and in case of failure to pay interest with effect from 01'06.2018

on the entire amount paid by Respondents till the actual date of

possession.

"1) The complainants are allowed to withdraw from the

project.

2) The respondent to pay to complainant Rs' 24,20,297/' in

respect of Ftat No. 1207 and Rs. 21,92655/- in respect flat

No. 1208 except Stamp Duty which can be refunded together

with interest at the State Bank of IndiaS highest marginal cost

of tending rate which is presently 8.70o/o plus 2o/o equal to

10.70o/o from the date of payments till actual realisation.
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3. Allottees again failed to deliver possession by the

committed date following which Respondents approached the

Authority on 06.07.2018 seeklnq withdrawal from the project

and to claim refund with interest and compensation. The

Authority transferred the matter to the AO for adjudicating the

claim sought by Allottees. After hearing Allottees, who appeared

before the AO on 10.10.2018, the AO passed the impugned

order on 22,LL.2018 granting thereby the reliefs as under:
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3) The respondent to pay Rs. 20,000/- as cost of this

complaint to the complainant.

4) The complainant to execute cancellation Deed at the cost

of the respondent.

5) The respondent to pay the above amounts within 30 days

from the date of this order."

(i) The impugned order is clearly hit by principle of res-judicata

as the complaint containing the same subject matter, reliefs etc.

stood fully and finally decided vide order dated 01.03.2018

which the AO failed to take notice of while passlng the order'

(ii) Complaint seeking withdrawal from the project to take

refund with interest and compensation was transferred to the

AO, contrary to the view held by this Tribunal in the case of

4

4. Learned counsel for Promoters submitted that in

view of their undertaking that possession will be handed over by

May, 2018, Allottees agreed to stay in the project. It is

submitted that a consent order was accorindlgy passed on

01.03.2018 by which Promoters were directed to handover

possession by 31.05.2018 failing which to pay interest with

effect from 01.06.2018 till handing over possession. It is

contended that this order was fully and finally accepted.

Promoters also argued that despite this, Allottees approached

the Authority seeking withdrawal from the project upon which

the matter was referred to the AO for adiudication. Promoters

have contended that the impugned order dated 22.I1.20L8

passed by the AO without hearing the Promoters suffers from

following major illegalities:
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Pankaj Agarwal & Anr. Vs. Real Gem Buildtech Pvt. Ltd.

in Appeal No, AT006000000052542 decided on

31.08.2020 that AO had no jurisdiction to decide the reliefs

sought by Allottees.

(iii) As seen from the reply of Allottees, they submitted several

documents to AO in support of their claim on 10.10.2018, yet no

opportunity was granted to Promoters to submit reply thereto'

Promoters are shown absent in the impugned order and matter

was decided on the first hearing itself, without giving

opportunity to Promoters of being heard.

5. Per contra learned counsel for Allottees supported

the impugned order and made comprehensive submissions on

merits of the case. However, no counter is presented on the

point of jurisdiction of AO to decide subject matter of the

complaint as raised by Promoters.

6. We considered submissions of the parties. As the

point of jurisdiction raised by learned Counsel for Promoters

goes to the root of the matter, we do not wish to go into merits

of the case. Suffice to observe that as per fundamental principle

well established, an order passed by a forum having no

jurisdiction over subject matter is a nullity. An objection to its

validity on the ground of lack of jurisdiction can be raised at any

time even in appeal proceedings. In that view of the matter, the

point that arises for our determination is as to whether the

impugned order is sustainable as per law. Our answer to the

point is in the negative for the following reasons.
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7. From submissions advanced by the parties and

perusal of documents on record, it is not in doubt that Allottees'

complaint seeklng withdrawal from the project under Section 18

of RERA is dealt with and decided by AO vide the impugned

order. Accordingly, learned AO has allowed Allottees to withdraw

from the project with directions to Promoters to inter alia refund

the amount with interest from the date of payments till actual

realisation. It is peftinent to note that AO is appointed under

Section 71 of RERA for the specific purpose of adjudging

compensation. In this regard, full Bench of this Trlbunal has

taken a view in the case of Sanvo Resorts Pvt. Ltd. Vs.

Ranveer Sharma in Appeal No. AT006000000010751

dated 19.07.2019 as under:

"15. Considering the above, the Adjudicating Officer U,/Sec, 71

of the Act primarily has jurisdiction to decide the case where

adjudication is required for awarding compensation and/or

where interest being sought qua compensation falls under the

sway of compensation. Where the refund of the paid amount

is sought along with interest simpliciter and not by way of
compensation per se, the Authority has necessary jurisdidion

to deat with such claims lJ/Sec. 18 of the Ad.. '...., ' "

8. Similarly, after comprehensive examination of

the specific issue of jurisdiction, this Tribunal has held in the

above cited case of Pankaj K. Agarwal and Anr' Vs. Real

Gem Buildtech Pvt. Ltd. that AO is appointed under Sections

71 and 72 for the limited purpose of adiudging compensation

only and does not have jurisdiction to decide any other issues

such as grant of refund and interest for which jurisdiction is

solely vested with the Authority. The aforesaid view of this
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Tribunal is also supported by order dated 16.10.2020 passed by

the Hon'ble Punjab and Haryana High Court in CWP No. 38144

of 2018 and other connected matters. One of the relevant

paras from the said order explaining legal position held therein

on the specific issue is reproduced as under:

"63. Although, the Act does use distinct expressions like

'refundi 'interesti 'penalty' and 'compensationi a collective

reading of the provisions makes it apparent that when lt
comes to refund of the amount, and interest on the refund

amount, or directing payment of interest for delayed delivery

of possession, or penalty and interest thereon, it is the

Authorlty which has the power to examine and determine the

outcome of a complaint. This Court finds merit in the

contention on behalf of the Respondents that the expression

'interest'as used in Section 18 of the Act is a pre-determined

rate, as may be fixed by the government, and is distind from

the interest by way of compensation that has to be computed

by the AO in terms of Section 71 (3) keeping in view the

factors outlined in Section 72 of the Act. When it comes to the

question of seeking the relief of compensation or interest by
way of compensation, the AO alone has the power to

determine it on a collective reading of Sections 71 and 72 of
the Ad."

9. Yet again, the Hon'ble Bombay High Court has

also held in para 85 of a recent judgment in the case of

Macrotech Developers Ltd. Vs. the State of Maharashtra

and Ors. in Writ Petition (St.) No. 1118 of 2021 dated

01.03.2021 that,

"We find that the impugned order is passed contrary to
the provisions of the Act as well as the decisions of this

Court and the Supreme Court which have clearly held
that Adjudicating Officer has only power to adjudicate

compensation under Sections 12,14,18 and 19.........."
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10. Considering the legal position held in various

pronouncements as above, it is clearly evident that Adjudlcating

Officer lacks inherent jurisdiction to decide any other dispute

except the compensation under Sections 12, 14, 18 and 19 of

RERA. In view thereof, impugned order passed by AO allowing

Allottees to withdraw from the project and consequently

grantlng inter alia refund with interest and compensation is

obviously without jurisdiction as per provisions of RERA. The

same therefore being a nullity and void ab initio is liable to be

quashed and set aside.

11.

order.

In above view of the matter, we pass the following

ORDER

(i) The impugned order dated 22.IL.2018 in

Complaint No. CC006000000012194, passed by

Adjudicating Officer, MahaRERA is set aside.

(ii) Matter is remanded to MahaRERA to be decided

afresh on merits preferably in 3 months from

the date of first appearance before MahaRERA.

(iii) Authority to revisit the facts supported by

documents and take appropriate decision.

(iv) All rights and contentions of parties are kept

open.

(v) Parties to appear before MahaRERA on

0s.04.202L.

(vi) No costs.

8

4



Appeal No. AT006000000010967

(vii) Copy of this order be sent to the parties and

learned Member and Adjudicating Officer,

MahaRERA as per Section 44(4) of the Real

Estate (Regulation and Development) Act,

2016.

( . S. SAND (su ANT KOLHE)
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